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Robert and William Strangs, James D. ykes, Robert 
Gilmour, Robert Lindfay, Robert Baird, Robert 
Steven, and Thomas Gilmour, portioners of Jack - 

15 n; John Steven, Andrew Couper, Robert 

1 and Robert Baird, portioners of Newlands; 

"and James Shaw portioner of Crolahoule, part. of. | 
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HAT the petitioners ſtand reſpeclively infeft in cer-- 
_ tain parts of the lands of Jacktown, Newlands, and 
Allartown, holding of Sig William Maxwell of Cal- 
— Jerwood; for payment of the re and perform 
ance of the other preſtations ſpecified. in their ſeveral charters ;. 
each of which .contains a A of the following tenor. Et 
© cum aſtrictis multuris molendino meo, conſtructo aut con- 
* ſtruendo, infra viginti Hbratas terrarum mearum de Drip- 
4 pis et acktown, mei molendint ſolvi ſolitis et conſuetis.” ad 
That al differences having apiſen betwixt the petitioners 
and their ſuperior Sir William 1 Maxwell, mutual declarators 


were raiſed and ! in; * a enn ** 
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a ſtate prepared, your Lordſhips, upon the iſt of Auguſt 1765, 


pronounced an interlocutor, which, in ſo far as relates to the 
extent of the aſtriction, the only point now in diſpute, was ex- 
preſſed as follows. Find, That as the teind payable to the 
college of Glaſgow is payable in rental-bolls of meal, there- 
&« fore that the oats for ſaid meal muſt be grinded at the pur- 
*.ſuer's mill; and that the ſame is liable to pay intown mul- 
* ture. | e a; Ee Wt 
The petitioners reclaimed againſt this interlocutor, and 
your Lordſhips, upon adviſing their petition, with anſwers for 
Sir William Maxwell, pronounced a judgment, upon the 27th 
of November 1765, in favour of the petitioners, by finding, 
that the teinds of their lands were not aſtricted to Sir Wil- 
ham Maxwell's mill. i 2 
Sir William Maxwell preferred a petition in his turn; and 
anſwers being put in for the now petitioners, your Lordſhips 
pronounced another interlocutor, upon the 26th of June laſt, 
in the following terms. Find, That the petitioners vaſſals, 
* the reſpondents in this cauſe, are not intitled to any deduc- 
tion from their thirlage to the petitioners mill on account 
of the teind; and remit to the Lord Ordinary in the cauſe 
to proceed accordinglj y. e E"M 
This queſtion is of ſome conſequence to the petitioners, and 
is of very conſiderable importance in point of precedent, They 
hope, therefore, to be forgiven for taking the liberty that the 
forms of the court allow them, of bringing the caſe once 
more under your Lordſhips deliberation. | . | 
Before entering into any argument, it will be proper to re- 
call to your Lordſhips remembrance the footing upon which 
the teinds of the petitioners lands ſtand. They belong to the 
college of Glaſgow 5 and as no valuation has been ſued for, 
the college is in uſe of uplifting them in meal conform to an 
old rental. But this cuſtom of accepting a certain quantity of 
meal in place of the ig corpora, does not proceed in conſe- 
quence of any perpetual or permanent agreement; for the 
| * College 
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college is in uſe to execute an inhibition yearly at the Gael 
door of the pariſh within which the lands lie, and the peti- 
tioners find it neceſſary to apply to the college · factor to con- 
tinue ſatisfied with the former uſe of payment. 

Such being the ſituation of the petitioners tithes, they hum- 
bly apprehend, that the claufe of aſtriction above inſerted can- 
not be conſtrued ſo as to comprehend them. 

For, in the firſt place, As no perſon can aſtrict to a mill 
what does not belong to himſelf, and what he has no power 
over, it muſt neceſſarily follow, that an aſtriction of lands to 
a mill will not comprehend the tithes of theſe lands within the 
thirlage, unleſs prior to the aſtriftion they belonged, either 
to the heritors whoſe lands are aſtricted, or to the proprietor 
of the mill. 

This doctrine, as it is obviouſly founded upon principles, 
fo it is expreſsly laid down by Lord Stair, book 2. fit. 7. § 17. 
where he expreſſes himſelf ak 2 Thirlage of lands to an- 
*, other man's mill, doth not infer a thirlage of the teinds of 
* theſe lands, though acquired by the heritor who 'thirled 
+. the lands.” And to confirm this his opinion, the Noble 
author cites a'decifion, July 27. 1635, Laird of Innerwick 
contra Hamiltons; where it was expreſsly found, That the 
*« teind being excepted de ſua natura, and by the cuſtom and 

* practique of the kingdom, out of the aſtriction, the acquiring 

* of the ſame by the perſon thirled, altered not the thirlage. 
A like judgment was pronounced in the caſe of Robert Gar- 
den contra Thomas Watſon, 18th November 1697. In that 
caſe the thirlage was of omma grand creſcentia; and Lord Foun- 


tainhall reports the judgment of the court in the following 


words. In this cauſe deduction being fought for horſe- 
corn and teinds, the Lords allowed the ſame where the 


* right of the teind was not in the heritor's perſon,” And i in 
two other caſes, the one collected by Durie, 21ſt March 1637, 
Cuthbert againſt the Town of Inverneſs, and the other by 


Lord Stair, 7th June 1676, Pittarrow contra Stewart, teinds 
| were 
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were found to be a deduction, without diſtinguiſhing whe- 
rher tliey belonged to the owners of the aſtricted lands on not. 
But it is needleſs in this (cafe to found upon precedents, 
feeing that Sir William Maxwell himſelf has admitted, that 
neither his predeceffors, nor the predeceſſors of his vaſſals, 
could thirl the teind, ſo far ds the intereſt of the college is 
concerned, or hurt the right of the college to draw the / 
corpora. But then he contends, That though they could not 
thirl the teind itſelf, yet it was in their power to thirl the 
poſſeſſor of the teind; and that the conftant uſage of the vaſ- 
ſals in bringing their whole corns to his mill, ſhows, that at 
the time of the aſtriction an obligation was laid upon them to 
grind at that mill their whole corns, as long as they were al- 
towed to poſſeſs and intromit with the te ind.. 
The petitioners will be allowed to ſay, that this is a very 
extraordinary kind of a right that is here ſuppoſed to be crea- 
ted in fa vour of their ſuperior. They can underſtand a tem- 
porary aſtriction by a wadfetter, a liferenter, or a tackſman, 
thirling the lands in his poſſeſſion during the ſubfiftence of 
his wadſer, liferent or tack”; for a thirlage of that kind, tho 
temporary, is fixed and certain, and is no wiſe dependent up- 
on the will of a third party : but, in the preſent caſe, Sir 
William Maxwell admits, that it is in the power of the col- 
lege to render the ſuppoſed aſtriction of the teind altogether 
eluſory and ineffectual whenever they think proper. 
The petitioners think it unneceffary to inquire; whether ſuch 
2 ſtrange ſort. of right as is here ſuppoſed could be created; but 
they will venture to ſay, that an agreement of that kind ought 
by no means to be preſumed; and that the only natural con- 
ſtruction of che clauſe in the petitioner's charters, expreſſed in 
the general [ergy above ſtated; is, that the parties meant to thicl 
the whole of the, ſtock ; but that they never thought of the 
teinds, eh Wer the property of neither the one nor the o- 
ther. Teinds are conſidered as a ſcharutum tenementum, diſtin 
om the ſtock. They do not paſs as part and pertinent, but 
| m 
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muſt be expreſſed. Sir William Maxwell's predeceſſor was pro- 
prietor of the ſtock only and therefore, -when' he ſeued out 
that ſtock to his vaſſals, and in the ſame grant aſtricted them 
to his own mill, in ſound reaſon and conſtruction no more can 
be underſtood to have been meant to be aſtricted than the ſub- 
jects feued, as it was not in his power to carry the aſtriction fur- 
ther. Nor is it of any conſequence that the petitioners and their 
predeceſſots have been in the uſe of bringing their whole corns 
to their ſuperior's mill ſuch uſage could never have a ſtronger 
effect, than i there had been an expreſs conſtitutien of a thir- 
lage; and yet in ſome of the caſes above mentioned it was 
found, that even where there was a thirlage of omnia grana cre- 
FLenna, the teinds. under, the foreſaid circumſtances did not fall 
under the aſtriction. It was natural for vaſſals to bring the 
whole corns they had occaſion to grind to the mill of their ſupe- 
rior; but as the thirlage, by its conſtitution, did not extend to 
the teinds, which are de ſua natura excepted, their coming to 
the mill, in ſo far as reſpected the teinds, was res mere faculta- 
tis; and however long continued, could not be ſufficient to ex- 

tend the: thir] | | y 


the :v/a corpora, or by accepting a certain number of rental-bolls. 
At the ſame time it is .alt6zether| immaterial”: for, as it muſt 
be admitted, that the delivering of rental. bolls could not prevent 
he titular from inſiſting to draw the ia corpora wHEh hethbught 
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proper, it is no-wiſe natural to imagine that à thirlage would be 


conſlituted, which it was in the power af a third party the very 


next day to render altogether igeffect ul. 
It has been, likewiſe ſaid, That as the. teinds for time imme- 

morial have been paid in rental-bolls, theſe would fall tg, be the 
rule for fixing the value of the tithes. in, a proceſs of valuation: 
That this being the caſe, there is in effect a, valuation of the, pe- 
titioners teinds, which are aſcertained to amount to a certain 


number of bolls of meal; and that therefore there can be no 


reaſon for making any exemption, from the thitlage on account 

of the teinds. e ee 
But not to mention, that the college has it ſtill in its power to 

draw the ipſa corpora, which, muſt have the effect to defeat the 


aſtriction pleaded for by Sir William, Maxwell, your Lordſhips 


will obſerve, that at the date of the conſtitution, of this thiclage, 
no ſuch thing was known in the law as a valuation of teinds; 
and therefore, as at the date of the aſtriction, the teinds of the 
lands in queſtion neither were, not could be valued, an after va- 


luation could not extend or enlarge the aſtriction, without ſome 


new act or deed upon the part of the heritor, which, in this caſe, 
is not fo-much as alledred. . I. 
But, further, the petitioners can by no means agree, that 
where the uſe of payment has been by rental-bolls, theſe. muſt 
be the rule in, valuations, or that ſuch, uſe of payment cannot be 
departed from at the pleaſure. either of the titular or the. heritor. 
It has indeed been found, and parti 
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againſt tenants, ,22d March 1626, and college of Glaſgow againſt 
Stewart, zoth February 1633, That the uſe of payment of 
rental-bolls muſt , be. continued as the rule between the titular 
and the heritor until one or other of them intimate a contrary 
reſolution ;, but. theſe deciſions clearly imply, tha 
titular or heritor ſhould intimate a. contrary reſolution, the uſe 
of 7 of rental · bolls could no longer be the rule, _ 
It is alſo true, that the ſtatute 1633 hath ſaid, That where 
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icularly in the caſes of Lenox 


t how ſoon the 
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of one ARK? cothinobly called thr King's 2afe."" Bit from thence * 
Ni. Eb ch rental-bolts ate to be the rule in the ng 
ation, unleſs it proceeds by the agreement of parties For the 4 
ace in the view of the ſtatute, when ſpeaking of "tithes valued _ 
part or ſeverally, is where the practice has obtained of drawing 
e %% corpbra of the tithes, and where the value is to be fixed 
Wy proof of what has been drawn for ſeven years bac 
ye petitioners only ko of two caſes where the preciſe que · 
ion has been agitated in this court, and both of them were de- 
ermined aprecablyts/whir is now pleaded for the petitioners. 
The one was between the college of Glaſgow and Sir John Max- 
ell; where it was found, that the uſe of payment of rental- 
dolls did not exclude a e b r by the preſent rent. 
The other was between the Earl of Morton and Captain Stewart 
of Dugearn; in which; after the court had refuſed to approve 
pf a report of ſaB-commiſſioners, on account of dereliction, and 
contrary uſe of payment, it was pleaded,” That the tithes ſhould 
de valued agreeably to the uſe of payment by an old rental, 
vith a deduction of à fifth part for the King's eaſe: but the 
ourt found, that neither party was bound by the old rental long- 
r than they thought proper ; and that the valuation of the tithes 
nuſt proceed upon-a proof of the preſent rent. 
If mote authorities were neceſſary, Sir William Maxwell has 
fforded one himſelf in this caſe; for in a certificate produced by 
dim, and granted by the factor of the college of Glaſgow, for 


f 


velve bolls of meal, and L. 8: 6: f ef vicarage, to which there 
added theſe words: But now theſe lands of Weſt End pay 


* thereof, L. 58 16: 4 Scots yearly, by 4 decrect of valuation 
Lr 28rnGet Dio, 209798 3G Ru0t 
Such being the caſe, the payment of tental-bolls hitherto made 
> the college can have no influence upori the queſtion : for as 
e college may ill infiſt to'draw the 79/2 cb par util à valda- 


tion 


certaining, that the'petitioners did pay meal for their teind, the 
eſt end of Jacktown is mentioned as having formerly paid 


neither teind- meal nor vicarage to the. college ; but in place 


nion be brought ſo it is in the power either of he college: or oi 
aſcertained at a fifth gart 


other caſe, when the natural conſequence. of ſuch ſuppoſitiot 
muſt be to compel the petitioners to grind their oats into me. 
at a conſiderable expence, when they might perhaps be able ui 
gain more profit to themſelves by raifing the) money neceſlaril 


. appears no reaſon why it ſhould be ſuppoſed to take; place in " | 


. the thirlage as 


_ ceflary-to grind in order to pay the titular, that the corn to be 


to the ſuperior's mill; but it-is. ſome what violent, to create by im. 
plication an obligation to carry their corns to a mill, whether i 
is neceſſary for them to have them gtinded or not. Were the 
college to draw the ipſa corpora, it would be impoſſible: for the 
77 — to grind the teind of their corns: the ſame would 

ppen 


place of meal, a cettain number of rental-bolls of oats; ſhould be 


method, a certain ſum to be paid for ever after. in name of teind- 
duty, ſhall be eſtabliſhed by à valuation brought at the inſtance 


dus, that, this not ithſtanding. 
to cutry the teind of their. carns to the ſuperior s mill, althoug) 


112811 | | 


the petitioners, by inſiſting in ſuch proceſs, to have the, teins WM 
of the tent; and as, in the one cafe; the 
ſuperior's pretended thirlage would be altogether deſeated ſa. there 


to pay the teinds, by ſelling theſe oats ungrinded. 

This leads the petitioners to offer a diſtinction to your Lord. 
ſhips, and to ſubmit, whethet, even ſuppoling the clauſe of :. 
ſtriction, and the uſe of carrying all their corns to the ſupetio 
mill, ſhould imply an agreement upon the part of their. predeceſ 
fors, that the teind in their poſſeſſion ſhould likewiſe be fubjet i 
long as they ſhould eontinue to pdy! for. that poſſeſ 
fion rental-bolls in meal, it can be ſa. far extended as to imply 
that the whole of theit corns ſhould be carried to the mill, altho 
the teind- duty ſhould come: to be paid in money. It might per 
haps appear reaſonable to the parties at the time, while it was ne 


grinded for that purpoſe ſnould be carried alongſt with the ſtoci] | 


were the college and the petitioners do agree, that, it 
paid for the teind: and if, inſtead of, cither the one or the othe: 
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of the college, or. the petitioners ; it ſeems ſomewhat. .incongr 


the; petitioners ſhould be bound 
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ry; in order to enable err nennen to 
brand 4 Age Peck! 
WW The petnioners, however, by ating this: diſtin@ion to: 1 
1 ordſhips, do by no means intend to admit, that while they 
0 2 ontinue Lage uſe of payment by rental-bolls of meal, they are 
nder any obligation to carry theſe bolls to the mill of their fo- 
perior; As the titular is intitledito:draw- the iſa corpora,” and to 
fell the fame wichout ſubjecting the purchaſer to the thiclage, it 
is not caſy to aſſign a 'feaſon'* why's diffrent rule ſhould take 
place, if the titular, in phace of drawing the ipſa curpora of the 
ithes, ſhould make a bargain yearly with the heritors. This is 
in effect and in ſubſtanet the ſame ds if the titular had firſt drawn 
the 73/2 corpora of the tithes, and hold then have fold them 
> the reſpective heritors for the compounded ſums. - 

And here the petitioners mult beg leave to put your Lordſhips 
gin in mind of the decifions formerly mentioned, where it was 

ound, that an heritor's acquiring right to his V. did not cauſe 
them to be comprehended within the thirla The principle 
WE upon which theſe decifions proceeded was, T t teinds were ex- 
a cepted de % natura; and if this principle be juſt, it muſt ap- 
phy to every caſe, both wherb the —— and 
F where the heritor can only obtain a valuation. Could the 

tioners compel the titular to fell them their teinds, an end would 
be put to the ſuperior's claimy and they are at a laſs to diſcover, 
why the circumſtanee of their not having it in their power to 
force a fale, ſhould put them in a worſe ſituation; the agree 
ment they yearly make with the college · factor being in reality 
a purchaſe at a certain of the ip corpora of the tithes, 
which the college is intitled to da, and which, according; to 
Sir William Maxwell's own admiſſion, and to the principles: of 
the deciftons above mentioned, could not be ſubjected to the 
thirlage, but maſt be underſtood * be excepted therefrom de 
ſua natura. 9 10131 907 70 en 215 10 | 
The petitioners will now une to take ſome notice of two 
or three deciſions that 1 been appealtd to by Sir William 
Maxwell. 

C The 
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The firſt caſe mentioned was that of Nicolſon icantra feuers' of 
Tillicultry, 1th Fuer 16623 Which is thus ſtated by Lord 
Star. The defenders alledged 2/oforter, fot as much of the 
cc 4s would pay, the fen-dutics, , miniſters lende, and al 
« public burdens ; becauſe they behoved to ſell corns fer fatisfy. 
« inp of theſe; and, in ſo far, the corns were not their own; 
« and ſo they could pay for no more.corns than their own : nei- 
cc ther could they be liable for dry multure, unleſs it were COn- 
« ſtitute by writ ; eſpecially ſeeing Foe, hanger libels; not upon 
« the defender's infeftment or bonds of ſthirlage, but upon his 
« own infeftment only generally, as infeft in the mill of the 
* barony. The Lords repelled theſe: alledgeances; and ſuſtained 
« the decreet for all the corns, except ſeed, horſe- corn, and 
<« teind, which tholed not fire and water within the thit].”: | 
But this deciſion imports no more than that, when the teind is 
de fatto grinded within the thirl, it muſt pay the thirlage- duties. 
There is nothing in it from whence it can be inferred, that he 
was under any obligation wy do the teinds at the mill; on the 
contrary, it rather ſeems to ſuppoſe, that he was at liberty to 
grind or not as he pleaſed. ea. 
The fame obſervation applies to the ſecond deciſion quoted 
upon the part of Sir William Maxwell, via, 8th January 1662, 
James Stewart contra feuers of Aberbadenoch. And with | 
to the caſe mentioned by Harcus, voce. Multure; N* 72g. where 
it was found, that when teind is not drawn or paid in ih curpo- 
71bus to the titular or tackſman, but in money, it ſhould be liable 
to multure as the ſtock, the petitioners will only obſerve, that 
the caſe is ſo ſnortly ſtated, that it does not a „whether, at 
the time of the conſtitution of the thirlage, — had not 
been valued, and converted into money, either by a decree of va · 
lbation, or by the conſent and agreement of parties; and it is 
reaſonable to preſume, that ſuch has been the caſe, as other- 
Aer e eee to the ſound and ſubſtantial prin- 
cane ora li vile n son blog Ie Da 
The only other deciſion quoted upon the part of Sir William 
ao Es. Maxwell 


at 
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|Maxwallwas; in the eile of Oeefot cont CBrdbn, 2 1ſt Jaguary 
1691 where, in a proceſs of abſtracted” maltures,, it bein 0g 75 al- 
ledged for the defender; that the fifth part of the grain mu 
frer for the teind, the Lords foui d an' Poker to br that the 
whole grain growing upon t he d nder's land, without any a- 
batement for teind, paid mais! a relevant reply. But as this 
caſe is likewiſe very | \hortly collected, it does not appear, but that 
the defender may have had rightto his own tithes, or the titularity 
may have been in the proprietor of the mill; in either of which 
caſes, the teind would fall to be aftricted as well as the ſtock. 
Upon the whole, the petitioners apprehend, that their "lea 
is eſtabliſhed upon clear and ſolid grounds. It is admitted, that 
the teinds themſelves neither are; rior could be thicled, it being 
ſtill in the power of the titulat to draw the iþ/a corpora: and if 
that is ſo, it is not eaſy to conceive how Sir William Maxwell 
can avail himſelf of any private bargain betwixt the petitioners 
and the titular,” whereby they are allowed to draw the ih cor- 
pora, and diſpoſe of them for their own uſe, upon paying to the 
& titular a certain quantity of victual, or a certain ſum of money. 
It does not appear from the clauſe of aſtriction, that the peti- 
tioners predeceſſors did agtee to ſubject the teind to the thiclage 
= while they ſhould continue in the poſſeſſion, or that either of 
the 2 — had any ſuch thing in view ; and it would be ſome- 
2 violent, in the petitioners apprebention, to impoſe an ob- 
ligation of that ſort upon them, by implication, or upon pre- 
ſumptions, drawn ſtom their being in the uſe of carrying their 
whole corns to the ye nk mill in time paſt; which was a 
res mere facultatin cui nunquam preſeribitur. Thirlage might. 
be extremely uſeful in-formet ages, when it was neceſſary to, 
encourage people to-ereRt mills ;* bit now that this country is ſo 
much improved in that and in many other” relpeds, it 1s fat. 
from being neceſſary, and is often fotnewhatgricyous;.it N efore, 
ought by no means to be extended by impli cb e 0 45 to Com { 


prehend what would not naturally 20 RT i it, It 18. trug, in- 
deed, that when a ſuperior aſtt iets his feuer, the multure may 


be 
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| be GS, i ſome meaſure, as part of the feu- duty; which 


muſt be diminiſhed in proportion as the other is increaſed ; but 


s Z forely &agnot be - ſeriouſly _—_— Sir Wfiam Mer⸗ 


. ...- a 's predeceſſor would fo out his lands to the pefitioners pre- 
- .-decefiots, at a lower duty than he would otherwiſe have done 


upon their agreeing to aſtrict the teind as well as the ſtock, while 
oy ſhould be allowed to poſſeſs and intromit with it, when it 
was in the titular's power, by inſiſting to draw the ſa a, 
to deprive him the very hext day of /any/ benefit 570 could pro- 
poſe to himſelf by ſuch aſtriction. e | 
But though your Lordſhips ſhould not now inc "1 to g Glu far 
as you did in your interlocutor of the 27th of November laſt, 
when you found in general, that the teinds of the petitioners 
lands were not aſtricted to Sir William Maxwell's mill, it is hum- 
bly ſubmitted, if the -interlocutor [How chmplaſnod of does not 
too far the other way, when it finds, that the petitioners are 
not intitled to any deduction from cheir thirk ge, on "account 
of the teind. If the college, inſtead of — inſiſt that the 
itioners ſhall pay them ſo many bolls of oats, it would ſurely 
extremely hard, to make them grind the whole of theirby 
corps for the benefit of the thitl, and purchile'6ats' elſewhere, 
to ſatisfy the college. They therefore apprehend,” that, af any 
rate, your Lordfhi of will be of opinion, that the tithe 8 Dol | 
aftricted fo far as the petitioners ſhall find it neceflary to grind 
into meal; and that this aſtriction muſt fly off how ſoon the 
= uſe of payment by rental-bolls on meal! is departed 
rom, 
May it therefore pleaſe your Lunge. 9, 70 ale: inter beuto 
of the 261 4 af; and 1 4, e . Fo 
E are not aftrifted ' Sir William + 5 
mill; or of leaft to find, 1 faid tithes 22 tom | 


< 2 for 45 the fetitioners alf Andi: t ae 10 grin 


partic to juſtiee, F. ol 
ALEX. IO Hr. 


